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Section 1 : When parties an asset agree · 
purchase price among assets, agreement is 
unless the Commissioner determines 
1s unenforceable due to fraud, mistak:e, undue influence, .) 
Peco Foods, Inc., T.C. Mem. 2 12-18 (affirmed 11 
, 13 opinion), the taxpayer assets 
sellers. In both purchase agreements there were 
among the assets. agreements 
were "for all purposes (including .L.LLI.u-JU'"' 
purposes)." 
its tax returns immediately following the · · · , 
the acquired assets consistently 
agreements. real property, Peco · use any' segregation.'' 
commissioned a "co seg 
study 
and, according 
depreciation deductions going 
' 
using the new 1 
3115 (Application for Change · 
certain 125 erty to 1245 
line over 39 years accelerated 
' 
challenged this change on audit, arguing \./HUH~ 
allocations in the 
purchase agreements were ambiguous. 
Allocation to ''Processing Plant Building" was 
Court to mean a single real estate asset. 
in the agreement three assets: 
" "Real Property: Improvements", 
Furniture Fixtures''. Tax 
intend 
buyers intend to allocate based on a st seg 
sellers agree this in the purchase agreement · 
is no clear agreement, both parties are risking 
assets. 
Note: parties purchase agreements are agree 
allocation of purchase price, and there is requirement 
consistently on their tax return. 
. 
C corporation acquired the assets of Target including a interest · 
used in the Target's business. rent owed under the lease was $1.1 
year. ABC obtained appraisals that the · market rent was 
per year. 
lease a purchase option price to 
include value years 
. AB exercised the option in 1997 at a $9 
negotiations, $11 million was paid in 1999). Valuation experts 
_ the lease was $2.7 5 million. 1 
$ .25 million as a deductible lease expense. 
ABC Beverage Corp. v. United States, 5 F. 5 . 8), 
1 BL 164462 (6th Cir. 6-13-1 . See also Cleveland Allerton Hotel, 
Inc. v. Com'r, 166 F. 2d 805 (6th Cir. 1948). 
~..IL 
. 
. 
year 
s. 
holding 
Option 
5-2 C. . 3 
Treas. Reg. 1.1 
within 12 
. 
holding 
7 
estate used in a trade or business (not dealer 
Net 1231 gains are L TCG if held for one year 
1231 sses are ordinary 
Recapture for net 1231 gains as ordinary to extent 
1231 losses in prior five years 
Assume recognized net 1231 losses · 11. · 
· XYZ Partnership that owns 1231 real property. XYZ 
erty a gain in 2 13, Smith's share · be · 
1231 recapture rule the extent · 1 losses. 
, . ""------ · Smith sells his 
· interest is 1231 property 
General rule is that partnership interest is capital asset 
Section 7 51 "hot asset" rules 
Inventory (including "dealer" property) 
};r Unrealized receivables including recapture 
Trade or business assets held less than one year 
Look through for 1250 Gain (25% rate), but note special rule for "redemptions" of 
interests (Treas. Reg. § 1.1 (h)-1 ). 
Look through for Collectibles Gain (28%) 
Seems be no look through for Section 1231 or 1239. cf. Rev. 72-172, 1972-1 
265 (husband and wife transfer all partnership interests to - 1239 
· ~, Also see Rev. Rul. 60-352, 1960-2 C.B. 208 (disposition of interest · 
partnership holding installment notes is acceleration event). 
S corps- No look through for 1250 Gain 
- Look through for Collectibles Gain 
Note special rules (Rev. Rul. 99-5; Rev. Rul. 99-6) for going· 
disregarded entity status. 
30% 30% 40% 
Office LLC purchased an office building for $2 1nillion. Office LLC's cunent basis in 
building is $1.2 million. The 1narket value of the building is cunently $3.5 · 
1. If C sells his interest for $1.4 million, what are the tax consequences to C? 
The total gain at the Office LLC level is $2.3 million. 
The total amount subject to recapture is $2 million (original cost) less the adjusted 
basis of $1.2 million. The difference ($800,000) represents depreciation subject 
recapture at the rate set forth in Section l(h) (generally 25%). C's share of Section 
1250 gain is $320,000 (40% x $800,000), calculated by determining the mnount of 
partnership Section 1250 gain that would be allocated to C had the LLC sold 
property for its fair market value. The re1naining share of C's gain ($600,000) is taxed 
at the 20°/o capital gains rate. See Treas. Reg. § l.l(h)-l(a). 
/ 
C had recognized Section 1231 losses during the 5-year preceding 
sale ofhis interest, would there be Section 1231 recapture? 
C is not subject to Section 1231 loss recapture sale his interest 
However, C would be subject to recapture had Office 
Section 1231(c). 
3. What would be the result if Office LLC were instead an S Corp.? 
Treas. Reg. § 1.1(h)-1(a) provides that when stock S 
for more than a year is sold or exchanged, the transferor may recognize 
ordinary income, collectibles gain and residual long-term gain loss 
but does not mention Section 1250 gain (as the same regulation does · 
context of a sale of a partnership interest). Thus, C not ect 
recapture had he sold an interest in an S corporation. 
If C's interest were "redeetned" by Office LLC, C be subject 25% 
recapture. Treas. Reg. § 1.1 (h )-1 provides that there is in a 
transaction treated as a redemption of a partnership interest 
Ill 
.....,.A. ............ S are 1/3 
Ill . I hP I I ' h1111 It-
Ill p HI 1110" been $ 
Ill ·1 hP value of the is $6 
• ~-<' 1 ~ h -:1-rr1 wants sell his 1/3 interest in the LLC s 
$2 
sells · LLC interest other 
gain of $2 ($2 million- = $2 UUHJt 
Section 1 , the federal tax 25% 
''unrecaptured Section 125 0 gain" rate) -- $5'"' __,, 
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Experts . sagree on s 
redemption, the LLC 
@ .. asis $2 million (assuming 
Section 34). 
gain of $4 
25% rate. 
a sale of the 
..... eon. would e 
get a 
5 
rec 
However, the recapture on $2 
have ''disappeared''. s s 
e 
artin Ice Cream, 110 T.C. 189 (19 8)-
"personal goodwill" is an identifia le intangi le asset se 
pa fro corporate owned assets. 0 1) 
rporate level tax, (ii) obtain capital gain for seller 
15 year a ortization for buyer. 
old ad strong relationships owners a a ag rs 
s permarkets. Arnold was 51 °/o stockholder a Ice rea 
Campa with his son owning the balance of the stock. 
e loyment agreement and no oncompete. 
old ad a long-time handshake distri utio deal aage -Dazs. 
After Pillsbury bought Haagen- azs, they attempted 
old's distribution relations ips. 
a n Ice Cream formed a subsidia to ich the s permarket business was 
co . artin Ice Cream n distri uted the subsidia stock 1n 
"""''"""""' ange r old's stock in artin Ice Crea . e es 
ual as a tax free split off under Section 355. 
me argued the split off triggered corporate tax because was 
it old argued the asset involved was not a co rate asset - er, it 
e personal goodwill of Arnold. Taxpayer n. 
er taxpayer victory is Norwalk, .C. em. 1998-279. 
rofessional corporation (CPA practice); Tax Court fou g II was 
stockholder. See also H&M Inc., T.C. em. 2012-290 (Taxpayer l a 
Bross Trucking, Inc., T.C. em. 2014-107 (Taxpayer eta 
Taxpayer defeats: 
Muskat v. U.S., 554 .3d 183 (1st Cir 2009)- Sale usiness assets r 
$34 million. CEO agrees to a 13 year noncompete in exchange for efe 
payments of $3.9 million. Payment obligations survive C O's eath. 
Taxpayer in claim for refund argues sale of personal goodwill- capital gai . 
loses. 
~~~~~~---~-~"'"'"" 
20 
James P. Kennedy1 T.C. e . 1 - I 
rporatio . Taxpaye 
eal as sale of perso al II. 
e . 
___________ . U.S., 1 06 AFTR nd 2 1 0-51 (E. . . 1 ) - 1 r 
loses ere he was sole stockholder of co a 
co pete agreeme with the co . 
e II; rather the corporatio ed 
Robert L. Solomon, T.C. em. 8-102- all 
o compete agreements and not to sale of perso al II. 
NOTE: Even taxpayer is successful in allocation consideration &&away from'' the 
corporation, this does not assure capital gain treatment. First, need to demonstrate 
the existence of personal goodwill as an independent asset. Second, need justify 
allocation between sale of personal goodwill (capital gain) and employment/consulting/non 
compete agreements. Strong documentation and, if possible, independent evaluations are 
important. 
h~ 
Lt 
Estate of Adell, T.C. em. 201 
e estate tax context. Relies 
155, is a rece ro-taxpayer case i 
Ice Cream, 
ecede ed e stock of .Co on date eath. e facts 
emo strated at a substantial portion the nte rise e 
utable to e personal goodwill of e decede rs so . 
nd that e son ad n transferred is perso al g 
roug a covenant to pete r er agree e ..... 
free leave .Co a use is I 
pete against~ 1 • • e so 
exclusive se the relations ips at e so 
s, I e of these relati is n 
22 
Knight Tool Co. Camelot Systems 
VVilliam Cavallaro, T. . em. 1 1 . erger 
I il parents. Tax Court etermined 
Systems triggered $30 million e 
taxpayers took the position n assets in 
h transferred Ca 
assets h n lue. e Tax Cou cl ed at assets h 
Camelot Systems. 
accuracy~related penalties were imposed because e 
fa on competent counsel and independe val 
e assets in question involved technology used to manufacture certain pieces 
u1a dispensing equipment. Knight Tool was started as a I makin usiness 
at later developed technology, to manufacture a liquid dispensing machine. 
a variety of reasons, the parents determined to revert to the tool aking business. 
e sons did not give up on the liquid dispensing business. fo ed 
Camelot Systems to exploit this business. pon formation elot, father 
gave the Camelot minutebook to the sons and said, "Take it rs." 
tgnt co nued to manufacture the liquid dispensing machines. e taxpayers 
e position that Camelot Systems was the manufacturer and at ig 
was its contractor. The documents and tax returns d not support is 
position. The equipment and employees used to manufacture the equipment 
were Knig' ·· 
Lawyer for taxpayers took the position that "take it is rs" was analogous 
of seisin" where a feudal land er u g land elivering 
r saying, "take it, it is yours"! 
2t; 
If e ol er is all cated 
ese II cated a unts be a 
e n ncompete or does S 
? 
. 
r 
r 
1 r 
ee Group, c. v. Com'r, 52 . 1 (1st 11 ); 
t Co. v. Com'r, 9 .3 11 1 i ). 
r 
a ne-year r 
r 
r 
. . 
I I 
r si ess r a s bsta 
25 
e Tax an e irst i cl 1 r 
le r a 
r emptio . 1 a 
si ess. i e case a asset 
r a I nl e no pete i 
ale a substantial portion a trade or usi ess. 
26 
Pilgrim's Pride Corp v. Com'r, o 14-60295 (5th Cir 1 , 1 1 . . 1 
13). I 1998, Taxpayer sold a busi ess to B fi 
urchase a short-term bridge loan ile planni 
ic, Taxpayer committed to purchase preferred 
illi . Taxpayer purchased the preferred stock. 
In 2004, Taxpayer and Buyer attempted to negotiate a redem 
preferred stock. Taxpayer wanted $31.5 million; Buyer offered 
Instead of accepting the $20 million offer, Taxpayer aban e 
stock for no consideration. 
Taxpayer ad accepted the $20 million offer, recognized a 
illion capital loss on the sale. On the abandonment, Taxpayer a 
ill ion ordinary loss under Section 165. After Taxpayer ban several 
years later, Service challenged the ordinary loss treatment 
Taxpayer a ued that ordina loss treatment was correct because "sa 
ange." Tax Court ruled in favor of the Service based u Section 1 
applies capital loss treatment en there is a termination of rig 
respect a capital asset 
27 
appeal, e Circuit reversed the Tax 
n is not a loss "attributable can 
' 
I 
ination of ... a right or obligation ... respect ca ital asset]" 
n 1234A(1 ). n n e 
a ban ment a 
member) h san 1 I e iii ,h 
u I the I u ated taKe a 
excess basis over amou realized : basis 
losses). 
I e interest to a third party an a o loss. 
"Aband n" e interest and trigger a loss 1na rca 
de ding n the facts. 
lai a less" partnership i loss 1n 
depending on the facts. 
1993-2 C.B. 239-
inary loss if ere is no actual 
i partnership recourse 
resu See also Citron v. Com'r, 97 T. . (1 1 ); Echols v. Com'r, 
. (5th ir. 1991). 
lessness and abandon are separate n 
Pilgrims Pride demonstrates. See also Echols v. Com'r, 
1 1) (per curiam) ("Echols II"). 
e value of assets is less 
ip interest worthless so at an ina loss can 
has been no sale or exchange? Commentators have 
a uments for is position based upon Echols and Echols II. en 
personal liabil for recourse debt, compare Proesel v. Com'r, 
·-· 
1981) with In Re Kreidle, 91-2 STC II 50,371 (Ban 1 1), 1 
. 1 (D. Col 1992). See also Tucker v. Com'r, TC e 1 1 
recourse ebt, no abandonment or worthless loss edu ; loss avail 
i year of Foreclosure or other disposition). 
LeBlanc, Jr., v. U.S., 1 R 2nd 
Federal lai s. 
rs ai ed ordina loss ed 
interest. Cou determi ed 
interest, thus zero ded ctio 
11 ( 1 ), 
165) aba 
at taxpayers ad 
er co butes 1 , ers i as i 
. Year 1, Partner is allocated , loss. 
ers ip ebt so Pa er ed cts 1, 
iss spe ded. er's basis 
is"). Year , Partner is allocated 1, 
s interest ate d of Year . era 
a es basis is zero. 
ines basis is ze. _., aba e 
r 
CRI-Leslie LLC, 1 T.C. o. 8 (9-7-16). 
rchased a hotel on 2-25-05 $13.8 mill 
n 10-06, Taxpayer entered i 
$39 million. 
Taxpayer a $9.7 million eposit. 
have been applied against p 
e eposit was forfeited 
as long term capital gain. I 
IRS. 
that e hotel was 1 
)( 1 ). 
. 
i ation a 
e Taxpayer. 
1n case 
ines at capital asset e 
nded to cover 1231 p ave 
ness 
':H 
..;;, 
Cash 
10 million 
Loss Corp retains option to purchase less than 50% of the assets (does not have option 
purchase LLC interests) 
Loss Corp retains 1nanagement rights and receives fees 
Loss Corp has right of first refusal over ce1iain assets 
Loss Corp receives disproportionate distributions if certain benchmarks are exceeded. 
32 
''sale" tax purposes? 
it a capital contribution and a distribution? If a capital 
have a basis of $22 million and a cash distribution of $10 
the "benefit and burdens" of ownership pass to the 
option? No requirement or economic cotnpulsion. 
a ''sale" the ordinary tax loss be carried 
Generally two years. legislation 
be carried back to five years 5 
unless "small business"). 
if Section 267 or S 1) 
less 5 of capital profits 
· a ''sale", government 
Loss 
JL 
so no loss recognition. 
are terms 
s 
ll.A-Jl..ll~~JL 
Treas. Reg. § 1. 707 -4( d)- transfer of money a . 
as part of a sale of property extent transfer 
by partnership is made to reimburse 
exceed amount of, capital expenditures that: 
are incurred within 2 years of the transfer 
are incurred by the partner with respect to ' 
the partnership by the partner. 
Treas. Reg. § 1. 704-4( d)- only provides reimbursement 
extent capital expenditures do not exceed 20% of 
However, this limitation does not apply if FMV of property does not exceed 
120% of the partner's adjusted basis in the contributed property 
IS 
' 
.S 
• 11 
s: 
..L..Lil.A.<Ues of c e o U'A.A.......,.L 
Jl 
U.S. 
s 
· .. by the Purchas 
. 
meaning 1. 
s 
Whether property is b'dealer" property · e., sale 
customers · ordinary course of business) is a question fact looking at 
of the property involved, as well as the nrior and activities 
owners property. 
could be a dealer respect 
respect to other prope1iy. Separate . Note: 
at a loss, taxpayer argue was 
Factors consider: 
pre-sale activities 
Status of entitlements, record plats, etc. 
history of holdings of property 
sales [sale to one buyer in one transaction] 
Frequency sales ["liquidation of investment" theory] 
Intent/purpose at time of purchase of property; change · circumstances 
Improvements made in context of sales [breaking ground/infrastructure] 
3 (~ ' ~ 

Long v. Com'r, No 14-10288 (lith · 2 1 'g 
Metn 13-233. Taxpayer owned a contract right 
Taxpayer sold the contract to a party for $5.75 ................ ... 
· as term capital gain. Tax Court because 
land if he had sed purchase, 
property and, for · reason, dealer status was · 
contract. The 11th Court rejected · · 
purchase and underlying 
different tax character. Does · mean Sutton · 
Boree v. Com'r, Mem 2 14-85. Change · 
Taxpayer from dealer status. Taxpayer . 
acres · bulk · developing 
Ultimately Taxpayer 
not 
Tax 
11 Circuit, the decision of 
However, the 11 · 
"reasonable cause " oree v. Com'r, 
(11th Cir; September 12, 1'"' . 
issue the 11 Circuit focused s 
as business expenses over several years. 
· · · ~ "investment status.'' 
issue, the 11 Circuit 
where there was reasonable 
- - tax ............. _._,_--_,.,.._ , 
experience. 
University 
Fargo et al v. Com'r, TC Mem 2015-96. An affiliate Taxpayer 
leasehold interest in 2.2 acres in 1989 intent to 
retail space. 1991, Taxpayer was assigned 
fee from unrelated seller. 1, 
offer and Taxpayer sold property. Taxpayer 
property intent 
even though it never did develop it, Tax 
JL.!l ....... Jl ....... the property for sale. 
SI Boo LLC v. Com'r, TC Mem 15-19. Taxpayer 
various . If liens were not redeemed, Taxpayer 
properties and sell them. Tax Court treated Taxpayer as 
because of frequency of the acquisitions sales 25 ___ . 
Taxpayer victories, see, e.g., Rice v. Com'r, T.C. 142; Phelan 
v. Com'r, TC Mem 2004-206; Gardner v. Com'r, TC Mem 11-13,. 
~ [ c J 
1 1 1 
LX J 
Assume held property X for more one year. 
land that A holds for investment. X is $25 
s basis in X is $1 . X is 
several 
A, and C are equal members of LLC and have 
10 years. 
1. subdivides the land and sells lots 
. sells the undeveloped LLC, . IS 
. 
. 
Ll!.._JLV.J....JL 
parties, . IS 
s 
' 
income the first 
. LLC pays $25 
is · ensure that the sale of X 
as capital contribution. The Service 
sale as a contribution if LLC pays 
., ... ..a ..... _._ .... cash or if the LLC pays an · 
own (directly or .. L.lL li.'Ul...L..il 
(1 ) . 
. 
lS 
interest profits interest · A recognize 
gain, LLC will take a basis of $25 in X. 
' 
as sale 
!.;-,:(. 
I X l Land 
- .. 
sells the undeveloped land to a related S 
notes. 
are tax consequences? 
steps can be taken to bolster taxpayer's 
· X sells interests · an LLC? 
.. 
$25~, 
gain as long as 
on whether pays 
v. Com'r, T.C. Mem 2014-3, involved a related at 
· where Taxpayer lost. 
LLC, · which Taxpayer was a member, 3 acres $1 
· . The land was already four sections . 
Concinnity then entered into an agreement with Elk Grove 
where Elk right to purchase three phases consisting 3 
Concinnity had identical ownership. 
? Nature of Property Acquisition. Concinnity's Form 1 for 
business activity as "development" (Note 1 
"investment"). In 2001, Concinnity delivered an affidavit 
said it is the developer of proposed subdivision and · as 1, 
"entered · buy-sell agreements for the sale of 81 lots · phase 1 an average 
price of $41 ,000." This factor goes to Government 
,A;::. 
-:r-~, 
>Frequency and Continuity of Sales. The facts were unclear issue. 
clear whether the sale of 81 lots was to Elk or to third parties. However, Elk 
agreement provided for a total sale price of $7.6 .. _.._.__.._._u 
· phase 1 would be sold to Elk for $5 per 
$32 for remaining phase 1 lots. The reference $41 per suggested 
Concinnity had "bypassed" Elk. These facts weighed against Taxpayer. 
>Nature and Extent of Business. Evidence suggested 
for lots, secured the water and wastewater systems and guaranteed performance on 
improvements agreement. Taxpayer failed to evidence 
81 . Plus Concinnity arranged a mortgage loan $725 
3 acres including phase 1 which it had Elk. These 
facts weighed against Taxpayer. 
>Extent and Substantiality of Transaction. Government argued 
Concinntiy Elk was 
Federal income tax." Tax Court says 
ownership between two companies dooms this 
v. Com'r, Mem 2004-206, where the Tax Court a business 
protecting seller's remaining assets from any action against 
-~~--~~-- .: ... .::::::.::::.:::...r:: ~~~ ~::::.::::.: ... _.::::::~.:::::: -~~ J::'_::=-.::::.::::.,.1 
~~~~~~~~~~~~~~,~,-~,, ~-~ -~ '"~~~~" "" 
Pool, Tax Court concluded: "The same business purpose exists here." However, 
Court that the Elk purchase option at $7.6 million was· and there was 
no evidence to justify it when the property had just been purchased $1.4 JU.HJl.H 
for all 4 phases. It was also "noteworthy" that as part of the Elk purchase 
agreement, the parties had provided the development costs that · 
Concinnity, as an "investor" have cared about the costs? 
of these facts weighed against Taxpayer. 
Taxpayer liable for penalties. Section 6651 (a). 
happens if, after the sale, the economic changes 
There are no homebuilders who want to buy . 
the S corporation request a purchase price adj Can 
terms of the promissory note be changed? 
Section 1 08( e)( 5) - can treat debt reduction where seller is the creditor and purchaser is debtor 
as a purchase price adjustment and not as COD. Note this is not available when purchaser is 
insolvent. This should mean "to the extent" purchaser is insolvent. See Ltr. Rul. 9037033. 
Section 453B(f) - if an installment obligation "is canceled or otherwise becomes 
unenforceable" the installment note is treated as if it were "disposed of in a transaction other 
than a sale or exchange". Where sale was between related parties (as defined in 453 face 
amount of canceled debt is amount realized. Unclear how this applies when there is a pa1iial 
cancellation of installment debt. See Ltr. Rul. 8739045 which ignored this provision and 
treated as a non-acceleration purchase price adjustment. 
the corporation sell the property a 
trigger an ordinary loss? Will the S stockholders have basis 
s? What about two year rule and Section 453? 
Shea Homes Inc., 142 T.C. No.3 (2014); The Howard Hughes Company, LLC, 142 T.C. No. 20 
(2014). Shea Haines Inc. was affirmed by the 9111 Circuit Shea Haines Inc. v. Coin'r, 2016 BL 
274845 (9th Cir., August 24, 2016). 
General Rule: A "long tenn contract" is subject to "percentage of completion" method of 
recognizing income and expenses. Home builders would include a portion contract price in 
gross incoine as the taxpayer incurs allocable contract costs (cost-to-cost method-percentage of a 
contract completed during a taxable year is determined by contract costs incurred during the year 
total contract costs). Treas. Reg.§ 1.460-4(b)(1). 
Exception: Certain "home construction contracts" permit use of "completed contract method" 
where inco1ne and expenses are recognized when the entire contract is complete. Section 460( e). 
Shea Homes, the taxpayer was permitted to use the completed contract method in accounting 
the income and expenses of developing a large residential community. The taxpayer was responsible 
for building and selling houses in the development as well as for completing the infrastlucture 
coffilnon amenities such as pools, golf courses and clubhouses. The Tax Court concluded that 
conu·act was not "completed" until 95% of all costs to co1nplete the co1nmon improvements were 
incurred (final road paving and bond release). 
Howard Hughes Co., however, the Tax Court concluded that the taxpayer's contracts were not 
"home construction contracts" under Section 460( e). Taxpayers did not build the dwelling units on 
land they sold. 
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Tax Capital Accounts 
• 
) Book • I 
G> s • Tax Basis 
- §752(a) 
G> ) Book istri 
• " Taxable Tax Basis 
<Ill Taxable 
51 
II 
l'l 
lO
 
gets basis for his capital · 
~_.__._'U- • share undistributed income. 
s basis is not increased S . . lS 
guaranty of S Corp does increase . 
st basis, S Corp stockholder 
funds S Corp. 
ee Treas. Reg. § § 1.13 66-2 (final -23-1 regarding 
,..,., ............... guarantees. 
' 
~0 
.:::"-.> 
contributes Asset A to S Corp. Asset A has a basis and a $1 
gets basis of $1 in his stock and S Corp retains $1 basis · Asset Asset 
declines · value to $90. Asset A is distributed SH. 
reduces his stock basis by $90 to $1 . Asset A has a basis $ 
ofSH. 
ection 311 provides that gain is recognized on a · appreciated 
fro1n a corporation (including an S Corp), loss is not recognized in 
circumstance. 
reduce his stock basis to $0? Yes. ILM201421015 (5-23-1 ,. 
Section 311 loss is treated as a non-deductible, 
13 . Thus SH's basis and AAA are 
s. See also Ltr. Rul. 8908016. 
· This is a permanent loss of basis. 
: Asset A were sold by S Corp for $ receive a $1 loss. 
ecti ) limits a partner's a il ed is s 
ers 1 losses to basis. Excess losses are s s 
ca ·ed fo rd until the partne s basis is i creased. e sa e 
le a plies to stockholders of S corporati s er e 
1 ) a 1367. 
Barnes . U.S., 2013-1 USTC ,26 13), 1 
e . 1424 1 ), The .C. Circu ag 
at a S stockholder must reduce . . aSIS I 
at asis is available to abso losses. 
stockhol er fails e I i 
r si ilar "allowed or all le" r ]. 
55 
losses · r 1 
es losses re s spe 
li s. I 199 , e taxpayer's basi 
r failed to a I is s 
er o an o ·ginal ret 
taxpayer ucted 8...,, 
rati because he o t is stock 
a d1 the overn e isall 
losses ca se ey co ld have ee ta i 1 
56 
Taxpayer argued that i 1997, 
e stock basis was not reduced. rej 
at the statute had run on 199 . co rse, 
isallowed loss can be carried forwa. -· 
a 
pen a 
insult to i ·ury a Section 6662 substa al 
was also imposed. 
erstate 
57 
____________ Bali Ill, .C. 13-3 , ~ 
electio sale 
corporation i come (i 
. Taxpayer conte ed 
gers "i co e" that increases stock basis i pa 
i e) i creases 
bsi ia 
's 
QS election is treated as a liq i e s bsi 1a er 
ectio 332. Section 332 provides that this liq id oes ca se 
u1 1n ga;n 1n tne QS 8 to be recognized. 
Taxpayer contended that the bui i gai in e QS 8 "tax exe 
i come" or income analogous to (see Gitlitz v. Co 'r, 531 . . 
001 )). Tax Court rejected this arg me ..... 
pos on 
a zero level of taxatio 
"' 
res ma no duplicate basis boost gai s e 
recog ized by S corp attributa e to OS 
Possi le character difference ld still exist reca 
assets). 
1 uld still be applicable for 1 years. 
ote gove ment waived accuracy-related pe a es!! 1 1s 1s 
ug taxpayers attempted to boost basis illi 
e pa ers i context, a pa e s co ution a If-created 
r a eferred capital con ligati ) oes i crease 
basis less this personal recourse o ligatio 
rse be allocated to at pa er . 
rate context, can a self-created ate p a 
g gain under Sectio 357(c) i a ecti 1 
I Peracchi . Co 'r, 143 .. ), 
co cl ded yes. 
·· utes a note eq al lia il es i ' IS. 
i co cl ded at a i r 
, it i creases basis . 
. Rul. 80-235, 198 . . 
(1991), aff'd .3d 26 (9th ir. 1 ); _______ .. _________ _ 
_ , .C. e . 2122 (1998); Oden, 1 .C. 
a 
s 
rees 
1 1 
e 
a LLC. C agrees co ute a 
a d B contribute eir perso al 
receive legal advice at e 
losses. Gave e co 
government. lSI On onitor S 
. 
r ed 
ere taxpayer ass 
at a 
e loan made 
is loan? 
contributed cas L as 
et basis. at if LLC e loa 
ey snould still have basis for 
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reco rse liabil is allocated 
eco omic ris of loss r at lia 
partner bears the economic ris loss e 
as a payme obligati a 
reimbursement), assu ing: 
- Partnership liabilities become payable in II 
- I partnershi assets (i cas ) h a 
of zero and are is posed i a II le 
transaction for no co si eratio ( exce lief 
on recourse liabilities) 
I items of income, gain, loss, or ded a 
allocated to e partners 
e partners io lia idates 
I 
li 
less 
t 
e~. 
ers 
1 m 
) 
t 
- But see Treas. Reg. § 1. ( ~ -
• e 
e 
as 
- 1 o/o exceotion - Treas. Reg. 1. ) 
t 
C 01 06027- Service i icated at sto a 
ca i othe se o recourse e 
be reco rse. is conclusio was 
. "-". 
1 1 - Se ce reverses pas 
1/~ 
I 1 
X, Y and Z formed XYZ, LLC years ago. Each made capital contributions 
$100. 
XYZ, LLC owns 3 parcels of real estate. Each parcel was acquired years ago 
for $100. Each parcel is now worth $500. 
X will withdraw from XYZ and receives one of the parcels from XYZ. 
XYZ is not taxed on the distribution of property X (§731 
X is not taxed on the receipt of property (§731(a)) 
X has a basis in the property received equal to 
interest (§732) 
$1 basis in LLC 
\ \ 
Same facts except X is · a dispute . 1 • 
is resolved by the parties entering · agreement 
Settlement agreement provides X · 
does not want cash does 
existing properties. X wants 
.LLUH Property A $ 5 
cash. 
Settlement agreement provides: 
LLC will use its cash together with $250,000 cash borrowed from X's 
relative to purchase Property A. XYZ will purchase Property through a 
SMLLC owned by XYZ. 
Within 60 days of the purchase, X will borrow $250,000 from Bank secured 
by Property A. X will contribute $250,000 XYZ XYZ 
Property A to X in liquidation of his interest in XYZ. X agrees to 
reimburse XYZ for carrying cost of Property 
X has no right to possession of Property 
If X can't arrange the $250,000, XYZ can sell A, 
and balance of funds will be paid to X. 
IRS audits and concludes X is taxed on the 
acquired Property A. XYZ acquired Propetiy A before 
Property A was never XYZ's property for tax purposes- XYZ was X's 
agent 
also applied 1. 701-2 "anti-abuse" regs recast transaction. 
step transaction doctrine 
Where is the line between a "good" structure "bad" structure? 
Member 
1 QQ0/o 
, ' 
, ' 
, ' 
, ' 
, ' 
, ', 
, ' 
, ' 
, ' 
, ' 
, ' 
, ' 
// L L C ',,',, 
, ' 
, ' 
, ' ~---------------------------
~~ Treas Reg. §301.7701-2. A single member LLC ("SMLLC") that does 
not elect to be a corporation is a "disregarded entity" ("DE"). 
~~ If an entity is disregarded, its assets and activities are treated as a 
sole proprietorship, branch or division of the sole owner. 
~~ Note that a SMLLC could elect ("check the box") to be taxed as a 
corporation (and could make an Selection). Treas. Reg. §301.7701-3(c). 
~~ Rev. Proc. 2002-69, 2002-2 C.B. 831 (spouses in community property 
state can elect DE or tax partnership status). 
~~ IRS Notice 2012-52, 2012-351RB 317- SMLLC owned by a U.S. 
charitable organization is disregarded. Gifts to SMLLC are treated as 
made to the sole member. 
~~ See Berkshire Bank v. Ludlow, Mass, No. 12-1625 (1st Cir. 2013)-
SMLLC is "nominee" of owner for purposes of a federal tax lien attaching 
to SMLLC assets (Section 6321 ). 
~~ Costello v. Com'r, TC Mem. 2016-184- owner of SMLLC liable for 
employment taxes of SMLLC. 
~~ CCA201351 018- Partnership has two partners, A and B. 
Partnership becomes a disregarded entity ("DE") when B 
withdraws as partner and becomes and employee. See 
Rev. Rul. 99-6. 
~~ DE should continue to use the former Partnership's EIN for 
employment tax purposes. 
~~ Income and losses should be reported by A on Schedule C 
of Form 1040. 
~~ Consents to extend statute of limitations must be signed by 
A. 
?2 
X 
99% LP 
/' 
/ ' 
/ ' 
/ ' 
/ ' 
/ ' 
/ ' 
/// ' ' 
/ ' /.;/ LP ',, 
/ ' 
/ ' ~----------------------~ 
~~ Rev. Rul. 2004-77, 2004-2 C.B. 119. 
/' 
/ ' 
/ ' 
/ ' 
/ ' 
/ ' 
/ ' 
/ ' / y ', 
/ ' 
/ ' "~:~ ___ SMLLC ___ -~~-:_, 
~~ LP is a limited partnership for state law purposes. LP has not 
checked the box to be taxed as a corporation. 
~~ Y is a SMLLC that has not checked the box. 
~~ X is deemed to own 1 00°/o of LP; thus LP is a DE. 
Member 
" / ' 
/ ' 
/ ' 
/ ' 
/ ' 
/ ' 
,,"'" ' ... ,, 
/ ' /// L L C ',,,',,, 
4-------------------------------' 
s Corp 
~~ LLC is a DE. Member is deemed stockholder of S Corp. Assuming 
Member is a permitted S stockholder, having LLC as intervening 
entity is not a problem. 
~~ Note: if LLC checked the box, it could make an S election and S 
Corp could become a QSUB (see below). 
Member 
90% 
// \,, ~0% Grantor 
/ ',, Trust 
/ ' 
/ ' 
/ ' // LLC ',,, 
/ ' 
/ ' ~--------------------
s Corp 
• Ltr. Rul. 200439027 (9/24/04 ). Member treated as the 
(income tax) owner of LLC interests owned by Grantor 
Trust. Thus LLC treated as SMLLC and a DE. 
Member 
.1% Member 2 
99.9%) 
LLC 
S Corp 
• A partnership is not an eligible S Corp stockholder. LLC is now a tax 
partnership; thus, S status is gone. 
• Note: LLC could check the box and make an Selection. S Corp 
could become a QSUB if 1 OOo/o owned by LLC. 
Stockholder 
S Corp 
100% 
I 
I 
I 
I 
I 
QSUB ! 
I 
I 
I 
I I L------------------------1 
Stockholder 
S Corp 
100% 100% 
/ ' 
/ ' 
/ ' 
/ ', 
/ ' 
/ ' 
/ ' 
/ ' 
/ ' // LLC ',,, 
/ ' 
/ ' ~---------~----------
QSUB 
50°/o ·-----------~-----------, 50% I 
I 
I 
I 
I 
! QSUB 
I 
I 
I 
I I L------------------------1 
• Section 1361 (b )(3)(8)- a corporation wholly owned by an S 
Corporation can, by election, be treated as a DE (Qualified S 
Subsidiarv. or "QSUB" .. 
• Note that a merger between DEs is 
disregarded for tax purposes. Thus, a QSUB 
could merge into a SMLLC owned by the S 
Corp parent without tax consequences. 
•Actual Retitling of assets from a QSUB to the 
S Corp and from the S Corp to the QSUB is 
disregarded for income tax purposes (but 
watch state and local transfer taxes). 
REIT 
100% I I 100% ::::::::== zc::::::::::::: 
.----------------. 
I I 
i QRS i 
I I 
I I 
.-------~--------
1 I 
i QRS i 
I 
I 
GP 
UPREIT LP 
LPs 
~~ Section 856(i)- a corporation, wholly owned by a REIT, that does not 
elect to be a "taxable REIT subsidiary" ("TRS") is a "qualified REIT 
subsidiary" ("QRS"). A QRS is a DE. 
~~ Note: Unlike a QSUB, no special election is required. 
Stockholder s Corp 
Target Corp 
-------------------------1 I I 
I I 
! Target Corp ! L ________________________ : 
• Assume all of the stock of Target Corp is purchased by S Corp for $1 million. Target Corp 
has a basis in its assets of $200,000. No 338(h)(1 0) election is made. 
• Target Corp becomes a QSUB. 
• Basis of Target Corp's assets remains $200,000. Target Corp's assets treated as owned 
by S Corp for tax purposes. 
11 $1 million purchase price for Target stock "disappears" since the stock of Target, as a 
QSUB, has disappeared. 
11 The $1 million purchase price will show up in the basis of S Corp's stockholders, either 
as a capital contribution or as a loan. If the purchase price is funded from existing cash 
of S Corp, it is already in stock basis unless debt financed in which case outside basis 
will increase as taxable income is used to repay principal. 
• Problem: Down the road, S Corp sells stock of Target for $1 million. There is gain of 
$800,000. Offsetting loss is deferred if S Corp is not liquidated in same the next year. 
~~ Structuring Taxable Acquisition of S Corp Targets. 
);;> Asset Deals. Potential recapture to seller. Buyer gets basis 
step up in assets. Could be non-tax issues (consents, etc.). 
);;> Stock Deals. Capital gain for seller. Buyer does not get basis 
step up in assets. 
> Stock Deals treated as Asset Deals- 338(h)(1 0) Election. 
> New Option - Stock Deals treated as Asset Deals - 336( e) 
Election. Final Regs issued May, 2013. See Reg. §1.336-1 et 
seq. 
~~ NOTE: Same result on 338(h)(1 0) but no need for a corporate buyer 
of stock. 
Stockholder 
s Corp Investor 
90°/o 
.--------------~-------------~ 
I I 
I I 
i QSUB i 
I I 
I I L-----------------------------1 
• Treas. Reg. §1.1361-6(b )(1)- if QSUB election terminates, the 
QSUB is treated as a new corporation. 
~~ Section 351 Analysis 
• Note QSUB cannot make an S election on these facts. 
• Solution: convert QSUB to LLC before admission of Investor? 
82 
~~ What if Investor receives 21 o/o of stock of QSUB? 
- Treas. Reg.§ 1.1361-5(b)(3), Ex. 1. 
- Treas. Reg. § 1.1361-S(b )(3), Ex. 2. 
- Section 1361 (b )(3)(C)- Statutory change to mirror tax 
consequence if QSUB were an LLC. 
~~ What if Investor purchases 1 OOo/o of stock of QSUB? 
~~ Treas. Reg. § 1.1361-S(b )(3 ), Ex. 9 - Sale of assets followed by a 
deemed incorporation by buyer. See also Rev. Rul. 2004-85, 2004-2 
CB 189. 
Stockholder 
Acquisition Corp 
/ ' 
/ ' 
/ ' 
/ ' 
/ ' 
,"'"' ',, 
,// LLC ',,',, 
,"' ', 
~-----------------------~ 
~~ Acquisition Corp wishes to acquire S Corp in a tax free re-org under 
Section 368. The sole consideration to be received by S Corp 
stockholders will be stock in Acquisition Corp. 
~~ Acquisition Corp does not want to have S Corp merge directly into 
Acquisition Corp. Acquisition Corp forms LLC (as a DE) and S Corp 
merges into LLC with LLC surviving. 
~~ Treas. Reg. § 1.368-2(b )(1) treats this as a valid (a)(1 )(A) re-org. 
Stockholder 
Acquisition Corp 
Sub Corp 
/ ' 
/ ' 
/ ' 
/ ' 
/ ' 
/ ' 
/ ' 
,/,', LLC ',,',,, 
/ ' 
/ ' ~------------------------' 
11 Regulations also approve the merger into a DE owned by a 
subsidiary corporation in exchange for stock of the parent corporation 
when the DE survives. 
11 Section 368(a)(2)(D) 
Stockholder 
merger 
S Corp 
BIG CO 
' ' 
' ' 
' ' 
' ' 
' ' 
' ' 
' ' 
,/,' , LLC ',,'',,, 
' ' k~-----------------------' 
• Treas. Reg. 1.368-2(b) provides that this is not a good re-org unless it 
qualifies under 368(a)(1 )(C). 
Stockholder 
s Corp 
-------- .... 
, ', 
('Division A":· 
' / 
', ... ~ 
----------
... ........ -- - ................ 
/ ' 
(Division B ~: 
' / 
' / 
' / ....... _______ ....... 
11 S Corp has two business Divisions, A and B. 
11 Stockholder is marketing S Corp and it appears that a Buyer wants to 
purchase all of S Corp stock (and elect under 338(h)(1 0)) but Buyer 
does not want to acquire Division B. 
Stockholder 
NewS Corp 
--------
(Division B) 
-------------------------------. I I 
I I 
[ S Corp (Q SUB) f 
~-------------] ________________ : 
Coi~l~i-~-~-A~~ 
'---------------~ 
', -~ .... __________ _ 
~~ Stockholder forms New S Corp and contributes all of the stock of S Corp to New 
S Corp. 
~~ S Corp becomes a QSUB 
11 S Corp then distributes Division B to NewS Corp (disregarded transaction). 
~~ NewS Corp can now sell stock of S Corp to Buyer. Note that Buyer will not need 
338(h)(1 0) election because deemed asset acquisition. 
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acement 
issued a letter to the IRS on October 1, 1 statin 
a that e rchaser in is 
a partnership interest. 
is I preclude the purchaser fro usi e u 
acement leg of a 1 031 exchange. 
Rev. Rul. 99-6 is not revoked, the C entifies an 1ssues 
arification is necessary. 
at extent are liabilities of the entity treated as assu ed 
, rchaser? 
Sections 704(c)(1 )(B) and 737 "mixing bowl" revisions sh 
eemed istribution of assets. 
Secti n 1 ) should not apply to e urchaser -- u ke 
substituted basis in Section 751 (b) assets increased gain recogn 
seller under 751 (a). 
See also comments to IRS dated June 5, 13 Rev. Rul. 99 .. 5. 
Sam 
SJ 
Partnership 
/----R~~t~-~-;a~t--\ 
~',,, Sub LLC ~) 
', ;; 
-------------- ---
Joe 
u u 1s a disregarded all e i 
Partn hi . SJ Partnership real estate at 
perates a restaura 
ura borrows $1 milli Bank. 
e debt, is Sam or Joe. 
1n 
leased Restau 
hi is n lia 
u LLC files for ban ptcy. Can Sam an Joe 
ischarged in bankruptcy? Section 1 08(a)(1 udes 
e ischarge "occurs in a title 11 case." The 
ju n the bankruptcy court. Is Restaura Su 
§ 1 .1 08-9( a) says the owner e is regard u 
jurisd n the bankruptcy cou as e "title 11 , 
Reg 1 .1 08-9 rovides special rules 
is applied at the pa er I 
allocable"). Thus for Sam an Joe 
Partnership and Sam and Joe need 
e ban ptcy court. See also Section 1 (d) ). 
if Restaurant Sub LLC does not file for bankru 
IIi to reduce the debt to $400,000. the time, Restaura 
,000. Thus, after the debt reduction, is still i 
, . Section 1 08( a 1 )(B) provides an exception 
extent e taxpayer is not rendered solvent the arge. 
Treas Reg §1.1 08-9(a) provides that the insolven exception a ies 
the owner of the disregarded entity. Further, in the case of a pa 
test is at the partner level. 
k 
Howard Mylander, T.C. Memo 2014-191. The taxpayer was a dentist also engaged in 
real estate activities. 
1980's taxpayer invested in Hidden Paradise Ranch and invited Koch invest $400, 
p finance Koch agreed, provided taxpayer guaranteed Koch's investment. The 
investment failed and Koch sought payment from taxpayer. 
Arou the same time, taxpayer met Ledbetter. Ledbetter had invested in a deal 
urray. That venture failed and Ledbetter filed bankruptcy. urray and Ledbetter settled 
whereby Ledbetter executed $500,000 note to urray. urray conditioned the deal 
taxpayer's guarantying $300,000 of the $500,000 debt. Ledbetter convinced taxpayer to 
execute is guarantee by promising to pay the Koch debt. 
better owned a convenience store in Nevada which he led taxpayer to believe was 
at least $400,000 and could be transferred to Koch to satisfy taxpayer's debt to 
Ledbetter also agreed to i emnify taxpayer for any payments made to urray. 
convenience store was worthless and taxpayer ultimately paid Koch. 
Ledbetter is the deadbeat here. By 2010, taxpayer paid urray all but $102, u er 
guaranty urray. urray agreed taxpayer that the remaining $1 need 
be paid. 
Government's position was that the guaranty became the 
taxpayer and the forgiveness resulted in cancellation in 
taxpayer. 
Taxpayer argued that the guaranty was merely a conti ent 1ganon a 
ess d not trigger CO income. Hunt, 59 . . em. 635 (1 ); 
Landreth, T. . 803 (1968). 
agrees taxpayer. Obligation to urray was 
ligati became primary when Ledbetter defaulted an 
j again taxpayer. Even so, taxpayer does n 
because he never enjoyed an increase in net 
d n realize any untaxed increase in he 
ined a secondary obligor. 
...;;;;;....;;;...;,._;;_,;;;;;;;...;;;....._;,_;,_;;;;,_,;;;,_..;;;;;;;. (2-11-1 ) - pu ases real ill 
a 1 illion recourse mortgage. e 
losses allocated to are passive under Section 469. 1n 
so the passive losses are suspended. 
Several years later, defaults on the loan and e I oses. 
e roperty is $825,000, e debt is $900,000 and e basis is 
part of e foreclosure, lender cancels e $75,000. 
COD. Because is insolvent, e can excl e income 
e extent he is not rendered solve . has ain n reclosure 
$25, . 
Does the foreclosure trigger a complete dispositi the passive 
can ed his suspended losses? Yes. 
e fact at e CO is excluded from A's i come because 1s 1 
cause a reduction in the suspended losses eligible for ed 
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• Tom, Dick and Harry are treated as having acquired the assets of 
Swap LLC and then to have contributed the assets to a new tax 
partnership. 
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• The replacement property is Edward's membership interest in Real 
Estate LLC. 
• Edward is treated as having sold a membership interest but Davis is 
treated as having purchased assets: A good exchange! 
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' 
are equal members · 
e Property 
to do an exchange 
if Buyer pays 2/3 of the purchase 
Estate LLC. Real Estate LLC distributes 
his interest 
· .... Estate LLC dissolves efore sale s 
are tenants in common before the sale? 
LLC distributes a 1/3 undivided interest C · 
interest prior to the sale? 
if prior to the sale, A and B C's · 
Alternatively, what if A and B arrange Estate 
1/3 
c· 
borrow funds to liquidate C' s interest before after sing? 
/ 2~ 
Real Estate LLC receives cash, this will be taxable "boot." This would not be a 
problem· all of the boot could be specially allocated to C. Even· the members amend 
operating agreement to provide for such a special allocation, · allocation may 
be viewed as having "substantial economic effect." 
One frequently used technique is for an installment note (secured by a standby letter 
credit) to be used in lieu of cash. The installment note could provide for 95% 
principal to be paid 3 days after closing and 5% to be paid the following January. The 
note would be received by Real Estate LLC and distributed to C. The receipt of the note 
does not trigger boot and the distribution of the note to C is not an acceleration event. 
Also, A and B have a smaller reinvestment requirement than be the case if A 
bought out C using separate funds. 
dissolution of Real Estate LLC or a spin off of an undivided interest to C create 
"holding" issues and/or the arrangement could still be viewed as a 
income tax purposes. 
A and B cause C to be bought out using separate funds, A and 
larger reinvestlnent requirement. 
stuck a 
/~~ 
!LL 
Rev. Proc. 2000-37, 2000-2 C.B. 308, provides a "safe harbor" "parking" 
rep lace1nent property (or relinquished property) in a deferred exchange. 
EAT- "Exchange Accormnodation Titleholder" will be as 
tax purposes. 
"Qualified Exchange Accommodation Arrangement" 
- 45 days and 180 days. Thus safe for 180 
days. 
Taxpayers may need park property for more 1 days. 
structure the tetms so the exchange 
U.VJLUJ ownership for tax purposes. Estate of Bartell, 1 C. 
taxpayer victory in this context. 
Taxpayer contracted purchase Replacement Property · 1 
have any Relinquished Property. The Replacetnent 
store be constructed. 
case, 
. 5 1o) a 
a 
a 
i23 
Taxpayer arranged to have an exchange facilitator ("EF") acquire the Replacement 
Property in August of 2000 with bank financing guaranteed by Taxpayer. 
Taxpayer managed construction of the improvements and leased 
from EF. 
finished property 
On December 31, 2001, Taxpayer sold its Relinquished Property and purchased the 
Replacement Property from EF. 
Tax Court held that EF was respected as the tax owner of the Replacement Property 
during the period of August 2000 until December 31, 200 1. As a result, Taxpayer had a 
good 1031 exchange. 
J2ii, 
Assutne that Taxpayer owns real estate having a value of $1 a basis 
$3 . The property is subject to a nonrecourse debt of $1.1 Taxpayer 
ank agree that Taxpayer will transfer the property to Bank. Can Taxpayer structure 
as a like-kind exchange to defer the $800,000 gain? 
Yes- see Ltr. Rul. 201302009 (10-10-12). 
Taxpayer needs to assign its contract with Bank to a QI just as in any deferred exchange. 
Taxpayer will need to fund the replacement property with new money and will need 
arrange $1.1 million of new debt on the replacement property. 
the debt were recourse debt, an exchange would also work except that the excess 
$1.1 million over $1 million will be COD income which cannot be avoided by Section 
1 1. The $700,000 of gain can be deferred using an exchange. 
25 
Suzanne J. Pierre, 133 T.C. No.2 (Aug. 24, 2009) 
Discounting value of LP or LLC interest is premised on respecting "entity 
wrapper." What happens when interests in a single member are 
transferred? Can the values be discounted because of lack of marketability 
minority interest? 
Pierre, taxpayer formed a single member LLC (Pien4 e LLC) and contributed 
$4 million in cash and marketable securities to it on September 15, 2000. 
September 27, 2000, taxpayer transferred 100% of her membership interests 
2 trusts, one for the benefit of her son and one for the benefit of her grandson. 
More specifically, taxpayer made 2 gifts - 9.5% interest gifted to each trust; 
and taxpayer made 2 sales- 40.5% interest to each trust in exchange for notes. 
Note: if the trusts were grantor trusts, taxpayer still treated as owner for income 
tax payment - so Pierre LLC would remain a disregarded entity after 
transfers. 
26 
argues disregarded entity must be disregarded for gift estate tax 
purposes - entity "wrapper" must be disregarded - taxpayer 
gifts of undivided interests in assets. 
Taxpayer argues, and Tax Court agreed, state law attributes control. Willing 
buyer/willing seller. The "fiction" under the check-the-box regs of a disregarded 
does not apply to ignore attributes of the LLC interest being transferred. Thus, 
example of disregarded entities not being disregarded. See also Treas. Reg. 1. 
2 (disregarded entity not disregarded · testing recourse debt). 
about Rev. Rul. 99-5, 1999-1 C.B. 434? Sale of an interest · a single member 
LLC treated as sale of undivided interest in each asset! 
Suzanne J. Pierre, T.C. Mem 2010-106 ("Pierre II"), the Tax Court considered 
whether the "step transaction" doctrine should apply to cause the gift the sale 
50% interests to be aggregated. While the Tax Court agreed with the government, 
the change in the applicable discounts was less than 1% (from 36.55% 35.6%). 
2? 
-Class A ~B ~ 
LLC 
Smith formed LLC as a disregarded entity. LLC has two Classes of Interests: Class and Class Smith 
subsequently transfers, by "sale" or gift, the Class B Interests to Grantor Trust. LLC remains a disregarded 
entity. 
The LLC operating agreement provides that losses are allocated solely to the Class A and certain tiers of income 
are allocated solely to the Class B. Purpose is to boost basis in Class B interests. 
recent IRS Advice (AM 2012-001 released 2/17/12), the Service advised that interests in a disregarded entity 
cannot be split into separate classes and taxpayers may not make disproportionate allocations between classes. A 
disregarded entity does not have "membership interests" for tax purposes. 
Quere: What if Class A is a "preferred" or "frozen" interest and Class B is a "common" interest for estate and 
gift tax purposes? See Pierre, 133 T.C. No.2 (Aug. 24, 2009) ("Pierre I"); Pieue T.C. Mem. 2010-106 ("Pierre 
II"). 
·, 
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Bell South 25% 
29.54% LP 
one Co., 2 1 1 
ration that elected 
• 
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e taxpayer ired a I 
its 25o/o interest in CRC. I ave 
a sed e 25°/o interest for $5. 
1 
e 
e 
Two 
Others 
. II 
uestion presented is the amount of BIG nder Section 1 . Taxpayer's 
experts valued e interest at $2.98 mill n as of Jan 1, 2000 (app d 
marketabil and minority interests). IRS experts argued best 
ence of value was "reasonab contemporaneous arms' e sa~- " 
etermined $3.7 million value as Janua 1, . us 1.5 illi 
realized escaped double tax. 
had sold all of its assets, CRC rece n illi cash 
( receiving $5.2 million). u at illi still 
. Treas. . § 1.137 4-4(i)(2) & (i)(8), 
see Treas Reg. § 1.137 4-4(i) r post electi ns an 
partnerships. Also, anti-a use le. 
pare Pope & Talbot, Inc. v. Com'r, 162 .2d 1 r 1 ) 
unts under Section 311 ershi 
ders). See also ). 
, .. _. .. ~: on 1 is n a 5-year trap instead a 1 
1 
SH 
I 
WHITEACRE, 
INC 
CHILDREN 
/ 
LP 
a C corporation all of e stock 
iteacre, Inc. a large ranch in Texas (of 
n has substantial reciated 
ue of $40 million. e ra nerates i 
as I as m livestock. ra II 
.,# 
old and has 
. make an S electi for 
re appreciati . Bob could make gifts in 
is children but he needs to cap the appreciati 
31 
Bob's tax advisor developed the following plan: iteacre 11 a 
newly formed limited partnership ("LP"). The children II also contribute . 
iteacre II receive a "preferred interest" in the that II have a ulative preferen 
cash of $2 million per year and a 5%> residual share thereafter. The preferred 
interest II have a right to the first $40 million on a sale or refinanci a a 5o/o residual. 
the ranch appreciates in the future, substantial all of the appreciation II be deflected 
the younger generation. II this work? 
5 year BIG under 137 4 will apply on S election. 
iteacre is liquidated after BIG period, gain II be triggered. 
liauidate iteacre after BIG period and after Bob's death then gain to Bob's estate 
if gifts stock had been made, could still be a problem for those stockholders). 
Partnerships between a corporation and its stockholders have been respected. 
ness purpose? 
Watch "Sham" argument 
Watch §701 anti abuse regs. Government has indicated informal that Section 1 
(codification of economic substance) should not be a concern in freeze transactions (see 
Tax otes, 6-11-13) 
luation ust be accurate to avoid constructive dividend/g 
~ ' ¥ n a 
§482 cou apply 
Chapter 1 cou apply 
c 
! 
Estate of Church, 268 F3d 1063 (51h Cir. 2001). 
October 22, 1993. Mrs. Church and her two children 
interests · a ranch to an FLP. Mrs. Church also $1 
assets. Mrs. Church received LP interest; 
corporate GP. 
24, 1993. Mrs. Church dies. She had been diagnosed cancer 
died of heart attack. Documents had been executed LP certificate 
not been filed with state of Texas. Corporate GP was formed 
several months later. $1 million brokerage account was retitled to 
months. 
Estate 58% discount on LP interest. Government 
valuation expert - - thought the facts were compelling taxpayer 
Taxpayer wins! Partnership "wrapper" should 
evidence of no tax avoidance intent or 
/ 
' 
Rayford L. Keller v. United States, No.6: . Tex 
' 
. 1 1311 (5th . 2012). 
Taxpayer intended to form an investment partnership · · existing 
Vanguard portfolio. The two LPs were trusts · · s 
estate) and a corporation was to be the GP. 
Taxpayer was to initially own all of the membership interests · the 
to sell these interests to family members. 
2000 - Taxpayer diagnosed with cancer death 
May - Documents were finalized and advisers visited taxpayer · 
documents signed although there were blanks for of 
contributions. Taxpayer also signed documents 
Advisers filed for EIN s and called Van guard. 
May 11, -Certificates filed with Texas 
May 15, -Taxpayer dies. At the time no assets been 
name of the partnership and "Schedule A- Contributions" remained 
advisers initially 
date of deatho Estate 
scountso 
1 , 1 [One Year after Death!] - 's 
attends seminar and learns of Church case. 
complete the entities; transfer assetso 
er 15, 20 1 -Claim 
ased reasoning in Church, 
Taxpayero Partnership was validly 
etter late never! 
~ 
' 
Estate of Elkins, 140 C.86 (2013), reversed No. 13 · 9/15/1 . 
owned fractional interests in various works ased 
Sotheby's and Deloitte, the estate 44.75% ~· 
argued that zero discount was 
expert. 
Tax concluded that a 10% discount 
evidence on which base 
agreed with the estate. The interests 
members subject to "co-tenants agreements." 
willing buyer would demand a sub 
owners deep pockets and had no desire to sell, together 
on alienation and partition. 
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e partne i assets were 150 ill I 
1 interest at 1 million. The i rest 
e Tax found the interest to be ill n. it 
reversed and remanded. 
Taxpayer's expert "tax affected" e iscou r1 
taxes pass through entity on par ). . . same 
, the expert applied a discount rate 
stream. See Gross v. Com'r, TC em 1999-254. an u 
area of uation. Tax Court rejected affecting. 
/ 
Tax u concluded at there was a 25o/o li ih 
I uidated so it applied a 75°/o weight to discounted cash value an a 
weig to net asset value. This was done even ough ere was no indication 
the li uidation was contemplated and the fami ad been in e ti ber 
iness r years. e Tax assumed that ere was a 25°/o ance 
that a lling uyer of the 41 °/o interest would be ad itted e partnershi 
e g eral partners and that is hypothetical r 
li ited pa ers to cause the removal the general pa e li u n. 
i Court rejected the Tax Court's analysis as clear 1 ne case 
reman ed for further valuation calculations. 
Estate of Beyer, .C. em. 2016-183 (9-29-1 ). r efeat. 
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a leo s. ecedent s ares 
rsua to a shareholders agree e 
red ced ng rights at eath 
ich point the 
1. 0/o to 32.65 . 
Secti (a) req i 
lapse g attri utes ( 
I e illi ). 
erfa . rs 1 
L 89-3, 1 1 
' IS 
I , Falco re I r illi 
Estate of Kelly, C. em 2012-73 (March 19, 2012). Tax Court in favor estate 
assets contributed to four FLPs were not included in the gross estate under Section 
2036(a). Rather, the LP interests were included at a discounted value. facts were 
very favorable to taxpayer. Among other things, the four children orchestrated the 
formation of four separate FLPs (each intended to u mately go 1 °/o to a different chi ) 
rsuant to their authority as co-guardians of their mother was incompetent 
formation of the FLPs was approved by a Georgia cou full disclosure of the reasons 
the FLPs and the fact that the estate would save over $2 million in estate taxes. 
Estate of Clyde Turner, 138 C. No. 14 (March 29, 2012). This decision in the 
government udge Marvel is clearly pro-government in the context) is a up 
Estate of Turner, .C. Mem 2011-209 (2011) where the Tax Cou concluded that Section 
2036(a) applied to cause the underlying assets of an FLP to be included in the decedent's 
gross estate. In the subsequent case, the estate is requesting that the assets i 
in e gross estate be deemed eligible for the marital deduction. Judge Marvel rejected 
argument portion of the FLP interests were gifted to fami members (or trusts) during 
life. However, under Section 2036, all of the FLP assets were included in the estate. The 
rt ruled that the marital deduction was not available to the extent the assets 
are attributable to gifted LP interests because these assets are not passing the surv1vmg 
spouse (or the marital trust). 
' 
Estate of William Davidson - Owner of Detroit Pistons transferred stock grantor trusts in 
exchange for self-canceling installment notes ("SCINs") and died 6 months later. 
The case is described in ILM 201330033 (2-24-12) ich was released on Ju 26, 2013. 
The decedent's stock was valued by Duff & Phelps. 
The SCINs were interest only with balloons at the end of their 5 year terms. The face 
amou was double the value of the transferred stock. The excess represe 
premium calculated under Section 7520 to compensate for the actuarial risk the decedent 
ng before the SCINs were paid. The interest rate on the SCINs was 15.83o/o, again to 
compensate for the actuarial risk. 
The decedent had an actuarial life expectancy of 5.8 years based upon e IRS 
Tables. There are letters from doctors including his lead physician concluded that e 
decedent had "no current conditions which would impact his actuarial life expectancy a 
nues to work in his usual capacity." 
IRS claim for $2.7 billion was settled for $500 million. Estate then sued Deioitte 
clai ing it failed to disclose the risks. This malpractice claim was dismissed court 
because the engagement letter signed by Davidson barred any malpractice claim against 
estate. 
pare Estate of Moss, 74 T.C. 1239 (1980), acq in result 1981-2 C.B. 1, 
Musgrove, 33 Fed Cl 657 (1995). 
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s Corp Investor 
LLC 
• S Corp owns rental real estate having a basis of $1 million and a value 
of $5 million. S Corp forms an LLC with Investor. S Corp contributes the 
real estate and Investor contributes $5 million cash. Investor has voting 
control. 
/ 
• Tax distribution clause provides that LLC will distribute cash equal to 
each member's annual tax obligations attributable to the income of the 
LLC. Careful: S Corp has no tax obligations- it is a pass through! Fix 
is to key the tax distribution based on highest rate of a US resident 
individual. 
• Is 704( c) income allocated to S Corp eligible for a tax distribution? 
• What if the stockholder of S Corp does not have basis in his stock? Tax 
distribution will be taxable which creates additional tax. Does the tax 
distribution clause cover this? 
• What if S Corp has losses from other activities? Should these losses be 
considered in measuring the required tax distribution? 
• What if LLC arranged refinancing and the loan documents do not permit 
any distributions for 5 years? Does LLC make tax distributions and risk 
defaulting on the loan? 
EAST:133117298.1 / 
' 
